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Bankruptcy is designed to provide debtors with a fresh start, a means for
wiping the slate clean and starting over.1 Section 523 of the Bankruptcy
Code (the “Code”) carves out certain types of debts that the legislature has
determined are in the public's interest to preserve through bankruptcy.2

Among the debts that are excepted from discharge under section 523 are tax
debts for which a return either was not �led or given, or for which a return
was late-�led within two years before the �ling of the petition date.3 As a
result of recent developments in case law concerning the de�nition of a
“return” for the purposes of section 523, many debtors who have �led tax
forms after the applicable deadline may �nd their fresh start hampered by the
non-dischargeability of tax debt “with respect to which a return was not �led
or given[.]”4

Under section 523(a)(1) of title 11 of the Code, tax debt is non-
dischargeable in certain scenarios.5 Section 523(a)(1) provides:

(a) A discharge under section 727, 1141, 1228 (a), 1228 (b), or 1328 (b)
of this title does not discharge an individual debtor from any debt—

(1) for a tax or a customs duty—
(A) of the kind and for the periods speci�ed in section 507

(a)(3) or 507 (a)(8) of this title, whether or not a claim for such
tax was �led or allowed;

(B) with respect to which a return, or equivalent report or
notice, if required—

(i) was not �led or given; or
(ii) was �led or given after the date on which such return,

report, or notice was last due, under applicable law or under
any extension, and after two years before the date of the �ling
of the petition; or
(C) with respect to which the debtor made a fraudulent return

or willfully attempted in any manner to evade or defeat such
tax[.]6

The provisions of section 523(a)(1)(B) are based on when or if the debtor
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�led a “return,” however, Congress did not provide a de�nition of “return”
for the purposes of section 523, leaving bankruptcy courts to create, or look
to nonbankruptcy law, to create a de�nition for “return.”7 In 1990, in In re
Hindenlang, the Sixth Circuit Court of Appeals adopted a four-part test to
determine whether a taxpayer �ling constituted a “return.”8 This test was
generated from a tax court opinion, Beard v. C.I.R., which was a�rmed by
the Sixth Circuit 1986.9 Under this test (the “Beard test”), to be considered a
return a document must:

1) purport to be a return;
2) contain su�cient information to allow the IRS to calculate the amount

of tax debt owed;
3) be signed under the penalty of perjury; and
4) be an honest and reasonable attempt to satisfy the tax code.10

This test was derived from several Supreme Court Cases11 and became the
foundation for bankruptcy courts to determine if tax forms were “returns”
for the purposes of section 523.12 For debtors, satisfying the Beard test is
critical because it determines whether the tax forms �led by the debtor were
“returns,” or whether the debt will be considered non-dischargeable under
523(a)(1)(B)(i) for failure to �le a return.

A timely �led, unaltered, tax form clearly satis�es the Beard test. The is-
sue of when a tax form ceased to be a “return” arose when the courts were
asked to determine if a tax form was still a “return” for the purposes of sec-
tion 523 if it was �led after the IRS had �led a “substitute return” pursuant to
26 U.S.C.A. § 6020(b) on behalf of the debtor.13 A majority of the courts
have held that under the Beard test, if the IRS has prepared a substitute
return for the debtor, the subsequent tax form �led by the debtor does not
constitute a “return” for the purposes of section 523, rendering the tax debt
non-dischargeable.14

A circuit split has arisen in the application of the Beard test, particularly
with regard to the application of the honest and reasonable factor of the
Beard test.15 The Sixth Circuit, in its decision adopting the Beard test, used a
subjective approach and determined that the debtor's timeliness was a factor
in determining whether the late-�led tax form satis�ed the honest and rea-
sonable factor, placing the burden on the debtor, rather than the government,
to establish dischargeability.16 A majority of the courts have adopted this ap-
proach in their application of the Beard test.17

A minority of circuits have applied an objective approach to the honest
and reasonable factor of the Beard test.18 Under the objective approach, if
the document submitted by the debtor appears on its face to be an honest and
reasonable e�ort to comply with non-bankruptcy law, the late-�led tax form
will be considered a “return” for the purposes of section 523.19 The objective
approach creates a far more lenient standard for those debtors seeking a
fresh start under the Code. The debtor's motives and timeliness are not
considered factors in determining whether the debtor has made an honest
and reasonable attempt to comply with tax law. This approach keeps the
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burden on the government to establish circumstances other than timeliness
that prove the debtor did not make an honest and reasonable attempt to
comply with the tax law.20

In the 2005 Bankruptcy Abuse Prevention and Consumer Protection Act
(“BAPCPA”) amendments to the Code, Congress added the de�nition of
“return” to section 523 in a hanging paragraph found at the end of subsection
(a), generally referred to as 523(a)(*).21 The hanging paragraph states:

For purposes of this subsection, the term “return” means a return that satis�es
the requirements of applicable nonbankruptcy law (including applicable �ling
requirements). Such term includes a return prepared pursuant to section 6020(a)
of the Internal Revenue Code of 1986, or similar State or local law, or a written
stipulation to a judgment or a �nal order entered by a nonbankruptcy tribunal,
but does not include a return made pursuant to section 6020(b) of the Internal
Revenue Code of 1986, or a similar State or local law.

Section 6020(a) of the tax code provides:
If any person shall fail to make a return required by this title or by regulations
prescribed thereunder, but shall consent to disclose all information necessary
for the preparation thereof, then, and in that case, the Secretary may prepare
such return, which, being signed by such person, may be received by the Secre-
tary as the return of such person.22

Returns prepared under section 6020(a) are consensual, while substitute
returns prepared by the IRS pursuant to section 6020(b) of the tax code on
behalf of the taxpayer and without their assistance are not.23 While the addi-
tion of this de�nition a�rmed that a substitute return prepared by the IRS
was not a “return” for the purposes of section 523, court interpretations of
the de�nition of “return” in the hanging paragraph have denied “return”
status to any late-�led tax form, regardless of whether a substitute return had
been prepared.24

Recently, the First, Fifth, and Tenth Circuits have issued decisions based
on the hanging paragraph and on the tax code.25 In their application of the
hanging paragraph and the tax code, these Circuits have held that in order to
comply with “applicable �ling requirements,” debtors are required to �le tax
forms by the applicable deadline under the tax code.26 Therefore, debtors
who �le their tax forms even one day late fail to comply with applicable �l-
ing requirements, and the tax forms will not constitute “returns” for the
purposes of section 523.27 For debtors in these circuits, any late-�led tax
form renders the tax debt for that year non-dischargeable, regardless of how
long the debtor waits before he �les his petition for relief under the Code.
Some bankruptcy courts, however, have declined to adopt this analysis,
holding instead that the “applicable �ling requirements” applies to the
content of the forms, not the timeliness, and continue to base their holdings
on the Beard test.28

Part one of this article addresses the creation of the Beard test and its ap-
plication in the bankruptcy context. Part two addresses the circuit split in the
application of the Beard test and the evolution of a subjective and objective
approach to the honest and reasonable factor. Part three addresses the recent
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decisions relying on the hanging paragraph in determining whether a late-
�led tax form constitutes a “return.”

I. Whether a Return Is Actually a Return: Pre-Bapcpa and

the BEARD test

Prior to the passage of BAPCPA in 2005, bankruptcy courts had no guid-
ance from the Code as to what quali�ed as a “return” for the purposes of sec-
tion 523.29 As a result, the courts looked to the tax code and tax court deci-
sions to determine what would qualify as a “return.” In 1984, the tax court
issued its opinion in Beard v. Commissioner, which became a foundation for
the bankruptcy courts to utilize in determining whether a tax form is a
“return” for the purposes of section 523.30

In Beard v. Commissioner, the tax court held that the IRS could properly
charge an additional tax against the petitioner, who submitted an altered tax
form, for willful failure to �le a tax return for the 1981 tax year.31 The IRS
had issued a notice of de�ciency against the petitioner, alleging taxes owed
from tax year 1981 including an additional tax for the petitioner's failure to
�le a return.32 The petitioner had submitted an altered form 1040 to the IRS
with a memorandum indicating his protest to Federal income tax laws.33 The
form 1040 was altered in such a manner as to negate the total amount of
wages earned during the tax year through the inclusion of �ctional “Non-
taxable receipts,” to bring the petitioner's total tax liability to zero, and cre-
ate the appearance that the income tax withheld by the petitioner's employer
was owed as a refund.34 The altered forms still included the petitioner's
name, social security number, �ling status, and address.35

In order to rule on whether an additional tax could be added for failure to
�le a return, in Beard, the tax court was required to determine whether the
altered form submitted by the petitioner was a “return,” and looked to the tax
code and Supreme Court decisions to formulate a test to determine whether a
document quali�ed as a “return” for the purposes of the Internal Revenue
Code.36 The tax court held that in order to qualify as a “return,” the docu-
ment must: 1) give su�cient data to calculate the tax liability; 2) purport to
be a return; 3) be executed under penalty of perjury; and 4) be an honest and
reasonable attempt to satisfy the requirements of the tax law.37 Applying that
test, the tax court concluded that the petitioner had purposefully altered the
tax form to escape liability.38 Because the tampered form tax form was
clearly not an honest and genuine attempt to satisfy the tax code, the tax
court ruled that the tampered form did not constitute a “return” under the tax
code, and that the additional tax was properly imposed.39

The Sixth Circuit Court of Appeals was the �rst circuit court to apply the
Beard test in the bankruptcy context in In re Hindenlang.40 In Hindenlang,
the court determined that tax forms �led after the IRS had �led substitute
returns on behalf of the debtor were not “returns” for the purposes of section
523.41 The debtor had not �led any form of return for tax years 1985 through
1988.42 In 1990, the IRS sent a notice of de�ciency to the debtor, after which
it prepared substitute returns and assessed taxes against the debtor in 1991.43
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In 1993, the debtor �led tax forms, calculating taxes in substantially the
same amount as re�ected on the substitute returns.44 In 1996, the debtor �led
for bankruptcy and initiated an adversary proceeding to determine the
dischargeability of the tax debt from tax years 1985 through 1988.45 On
cross-motions for summary judgment, the bankruptcy court determined that
the tax debt was dischargeable.46 The district court, applying the Beard test,
declined to adopt the rule that any tax form �led after the IRS had �led a
substitute return would fail the honest and reasonable factor of the Beard
test.47 The district court therefore held that because the IRS had failed to
present su�cient evidence to demonstrate that the late-�led tax forms were
not an honest and reasonable attempt to satisfy the tax law, the late-�led tax
forms were “returns” for the purposes of section 523, and a�rmed the deci-
sion of the bankruptcy court.48

The Sixth Circuit Court of Appeals reversed, holding that the late-�led tax
forms were not an honest and reasonable attempt to satisfy the tax law.49 The
court adopted the Beard test to determine whether the late-�led tax forms
were “returns” for the purposes of section 523.50 The court concluded that
the late-�led tax forms purported to be returns, were executed under penalty
of perjury, and included the data needed to calculate the debtor's tax
liability.51 Unlike the district court, however, the Sixth Circuit Court of Ap-
peals determined that the burden had shifted to the debtor because the late-
�led tax forms were not an honest and reasonable attempt to satisfy the tax
law.52 The court held that a tax form �led after the IRS had already assessed
the tax against the debtor served no tax purpose and therefore could not con-
stitute an honest and reasonable attempt to satisfy the tax law.53 The court
further held that the debtor had failed to put forth any tax purpose for the
late-�led tax forms, and therefore could not meet the burden to establish that
the late-�led tax forms were an honest and reasonable attempt to satisfy the
tax law.54 The Sixth Circuit Court of Appeals therefore held that the late-
�led tax forms were not “returns” for the purpose of section 523, and re-
versed the decision of court below.55

The approach adopted by the Sixth Circuit in Hindenlang creates a
presumption that the tax debt based on a tax form �led after the IRS �led a
substitute return is non-dischargeable, placing the burden on the debtor to
rebut this presumption. In considering the balance of interests between
enforcement to encourage prompt tax form �lings and the interests of the
debtor in receiving a fresh start, the Sixth Circuit leaned more towards the
interest of tax enforcement. Instead of placing the burden on the govern-
ment, as the party objecting to dischargeability,56 to establish that the late-
�led tax form was not an honest and reasonable attempt to satisfy the tax
law, the Hindenlang approach places the burden on the debtor to overcome
the presumption that the tax form is not an honest and reasonable attempt to
satisfy the tax law.57

II. Evolution in The Application of the BEARD Test: the

Subjective/Objective Schism

Following the Sixth Circuit's decision in Hindenlang, other circuit courts
began to use the Beard test to determine whether a late-�led tax form was a
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“return” for the purposes of section 523.58 However, the courts took di�erent
approaches to the honest and reasonable factor of the Beard test.59 A major-
ity of the courts continued to follow the Sixth Circuit's subjective approach,
holding that because the late-�led tax form no longer served a tax purpose,
the late-�led tax form presumptively was not an honest and reasonable at-
tempt to satisfy the tax law.60 A minority of courts followed an objective ap-
proach, holding that the honest and reasonable factor only applied to the
content of the form, and that the debtor's timeliness or subjective intent in
�ling tax forms late thus should not be considered in determining if the late-
�led tax form was a “return” for the purposes of section 523.61

A majority of the courts follow the Sixth Circuit's approach in Hindenlang,
applying subjective approach to the honest and reasonable factor of the Beard
test, ruling that timeliness of the �ling is a highly relevant factor in determin-
ing whether the �ling was an honest and reasonable attempt to satisfy tax
law.62 Likewise, the Fourth Circuit Court of Appeals, in Moroney v. United
States, held that the late-�led tax forms did not constitute an honest and rea-
sonable attempt to satisfy the tax code where the debtor's tax liability was
reduced as a result of a late-�led tax forms.63 In Moroney, the debtor did not
timely �le tax forms for years 1990 and 1992.64 The IRS prepared substitute
returns assessing taxes against the debtor in 1994, after which the debtor
�led tax forms for those years, showing a lesser liability than that assessed
by the IRS.65 The debtor �led for bankruptcy in 2000, and the debtor and the
IRS sought a determination of whether the tax debt for those years was
dischargeable.66 The bankruptcy court held that the taxes were non-
dischargeable and the district court a�rmed.67

The Fourth Circuit in Moroney applied the Beard test to determine
whether the late-�led tax forms were “returns” for the purposes of section
523.68 The court weighed heavily in favor of enforcement and encouraging
the self-reporting aspect of timely �ling tax forms, stating that “the very es-
sence of our system of taxation lies in the self-reporting and self-assessment
of one's tax liabilities.”69 The court held that the self-reporting aspect of the
tax form was obviated when the debtor �led a tax form �led after the IRS
had prepared a substitute return for the debtor because the tax form no lon-
ger served a tax purpose.70 The late-�led tax forms were therefore not an
honest and reasonable attempt to satisfy the tax code.71 The court further
rejected the debtor's argument that because the late-�led forms showed a
lesser liability, a tax purpose was still served.72 The court stated that there
may be situations where a change in tax liability would result in a �nding
that the debtor has made an honest and reasonable attempt to comply with
the code, such as if the liability of the debtor increased based on the late-
�ling, but that even in these situations the debtor would have to provide fur-
ther proof that the late-�led tax form was an “honest and reasonable attempt
at self-assessment.”73 The court therefore held that the debtor's submission
of the late-�led tax forms did not constitute an honest and reasonable attempt
to satisfy the tax code, ultimately a�rming the decision of the court below,
and holding that the late-�led tax forms were not “returns” for the purposes
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of section 523. As a consequence, the tax debts were heldto be non-
dischargeable.74

The Seventh Circuit in In re Payne similarly placed the burden on the
debtor to establish that a late-�led tax form could be an honest and reason-
able attempt to satisfy the tax law.75 In Payne, the debtor �led a tax form for
tax year 1986 in 1992.76 The IRS had prepared a substitute return assessing
tax against the debtor in 1989.77 In 1997, after attempting an o�er to compro-
mise with the IRS, the debtor �led for bankruptcy and received a discharge
of the tax liability.78 The government appealed, arguing that the debtor was
not entitled to a discharge of the tax debt.79 The Seventh Circuit Court of
Appeals applied the Beard test and held that the late-�led tax form was not
an honest and genuine attempt to satisfy the tax code.80 In reaching this deci-
sion, the Seventh Circuit stated that the late-�led tax form failed the honest
and reasonable factor because the late �ling “succeeded in defeating the
main purpose of the requirement that taxpayers �le income-tax returns: to
spare the tax authorities the burden of trying to reconstruct a taxpayer's
income and income-tax liability without any help from him.”81 The court
compared a tax form �led by a debtor after a substitute return was prepared
to a tax form purposefully mailed to a dead letter o�ce, stating that neither
would be considered a “return” because neither constituted an honest and
reasonable attempt to satisfy the tax law.82 Accordingly, the Seventh Circuit
Court held that the late-�led tax form was not a “return” for the purposes of
section 523 reversing the decision of the court below.83

Judge Easterbrook, in his dissent in Payne, disagreed with the majority
holding, stating that the majority was confusing consequence with
de�nition.84 Judge Easterbrook argued that the portion of the tax code that
the debtor was required to satisfy in order to meet the honest and reasonable
factor was not the timeliness portion, but rather that it required “the revela-
tion of �nancial information.”85 He urged that

Judges should not �ddle with the de�nition of “return” so that one word covers
all important steps in a system of self-assessment. Timely �ling and satisfac-
tion of one's �nancial obligations are requirements distinct from the de�nition
of a “return”; the majority however rolls them all together.86

Using the comparison with the tax form sent to a dead letter o�ce, Judge
Easterbrook argued that in that scenario, the tax form would still be
considered a “return,” but it would not be considered “�led,” as the character
of the document would not change based on the location to which it was
sent.87 He further argued that while the motive may have an impact on con-
sequence, it should not have an impact on the de�nition of “return,” and
therefore the late-�led tax form should be held to be a “return” for the
purposes of section 523.88

The Eighth Circuit, in Colsen v. United States, followed Judge Easter-
brook's dissent in Payne, holding that an objective standard should be ap-
plied in ruling on the honest and reasonable factor under the Beard test.89 In
Colsen v. United States, the debtor had not �led tax forms for years 1992
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through 1996.90 The IRS prepared substitute returns assessing taxes against
the debtor in 1999, after which the debtor �led tax forms for the missing
years.91 After the debtor �led for bankruptcy, the bankruptcy court held that
the tax debt was dischargeable, and its decision was subsequently a�rmed
by the Bankruptcy Appellate Panel for the Eighth Circuit.92 On appeal, the
Eight Circuit Court of Appeals determined that the late-�led tax forms were
“returns” for the purposes of section 523, rendering the tax debts
dischargeable.93

In reaching its decision, the Eighth Circuit in Colsen utilized the Beard
test, but unlike other courts, applied an objective standard rather than a
subjective standard in ruling on the honest and reasonable factor.94 Citing to
Judge Easterbrook's dissenting opinion, the Eighth Circuit stated that the
debtor's motive should a�ect the consequences of a return, not the
de�nition.95 The court held that the inquiry into the debtor's circumstances
in late-�ling tax forms utilized by other courts is not required in determining
whether a tax form is an honest and reasonable attempt to satisfy the tax
law.96 Rather, the honest and reasonable factor could be determined from the
face of the form itself.97 Because the government had failed to establish that
any information on the forms appeared obviously fabricated or inaccurate,
the Eighth Circuit held that the late-�led tax forms satis�ed the honest and
reasonable factor and were therefore “returns” for the purposes of section
523, a�rming the decision of the courts below.98

Other courts have turned to subsequent tax court decisions to determine
the appropriate standard in determining compliance with the honest and rea-
sonable factor of the Beard test.99 In Briggs v. United States, the bankruptcy
court found tax court opinions instructive in analyzing applicable nonbank-
ruptcy law.100 The court determined that the tax court opinions tended to
analyze the honest and reasonable factor of the Beard test based not on the
timeliness of the �ling, but rather on the form and content of the �led tax
form.101 Even those tax courts that included an inquiry into the subjective
intent of the taxpayer did so with respect to whether the taxpayer intended to
convey accurate information in the �ling.102 In that regard, the court stated
“the plain language and construction of Section 523(a)(1)(B) do not support
incorporating consideration of the timeliness of the �ling or the surrounding
circumstances.”103 If Congress had wanted to limit the application of section
523(a)(1)(B)(ii) to only those late-�led tax forms prepared by the IRS in ac-
cordance with section 6020(a), it could have amended the language of the
subsection directly.104 The court therefore held that incorporating the
consideration of timeliness into determining whether a tax form constitutes a
“return” for the purposes of section 523, is “illogical and inconsistent with
the construction of the statute.”105 The court therefore concluded that the
Colsen objective approach was appropriate, and that late-�led tax forms
could still be considered “returns” for the purposes of section 523.106

Only a minority of the courts have adopted the objective approach
promulgated by Colsen, which applies an objective standard to the honest
and reasonable factor under the Beard test.107 Following the objective stan-

Norton Journal of Bankruptcy Law and Practice

244 © 2015 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, Vol. 24 No. 3

KLR
Sticky Note
Formatting error. Briggs v. United States should be italicized. 



dard keeps the burden on the government to establish why the late-�led tax
form is not an honest and reasonable attempt to satisfy the tax law, instead of
placing the burden on the debtor to establish an extremely narrow set of cir-
cumstances that might support a ruling under a subjective standard that the
debtor evinced an honest and reasonable attempt to satisfy the tax law.108

Utilizing the objective standard also removes the arbitrary result under the
subjective approach by which a tax form can be a “return” right up to the
point where the IRS prepares a substitute return, causing the tax form to sud-
denly change its character.

Utilizing the objective approach also falls more in line with the tax court's
decision in Beard v. Commissioner. The Beard court made its �ndings
speci�cally in reference to a tax form that had been altered prior to �ling.109

The tax court in Beard did not refer to the possible application of the test
where the issue is posed by a form that has not been altered, but rather by a
form that was �led after the IRS prepared a substitute return.110 Beard's
focus was on whether the taxpayer had made an honest and reasonable at-
tempt to satisfy the tax law through his disclosures to the IRS on the �led tax
form.111 Based on the contextual application of the honest and reasonable
factor in Beard, it is clear that the honest and reasonable attempt sought is
one of disclosure, not of timeliness.

The majority approach in contrast places the burden squarely on the debtor
to present a justi�cation for the late-�led tax forms that would result in a
court ruling that the debtor had made an honest and reasonable attempt to
satisfy the tax law. The cases have established that there is virtually no set of
circumstances in which a court applying the subjective standard would actu-
ally �nd that the debtor made an honest and reasonable attempt to satisfy the
tax law by �ling of tax forms after the IRS has prepared a substitute return.
This approach focuses mainly on the goals of enforcement, as opposed to
providing the debtor with a fresh start.

Both of these approaches continue to be used by courts, despite the addi-
tion of the hanging paragraph to section 523 in 2005.112 Even as decisions
analyzing the hanging paragraph become more prevalent, the courts continue
to use the Beard test in their analyses of “applicable nonbankruptcy law”
under the hanging paragraph.113

III. Application of the Hanging Paragraph to Late-Filed Tax

Forms

Despite the addition of the de�nition of “return” to section 523 in its hang-
ing paragraph, many courts are reluctant to base their decisions on the de�-
nition provided by the hanging paragraph.114 The hanging paragraph, also
referred to as section 523(a)(*), provides:

For purposes of this subsection, the term “return” means a return that satis�es
the requirements of applicable nonbankruptcy law (including applicable �ling
requirements). Such term includes a return prepared pursuant to section 6020(a)
of the Internal Revenue Code of 1986, or similar State or local law, or a written
stipulation to a judgment or a �nal order entered by a nonbankruptcy tribunal,
but does not include a return made pursuant to section 6020(b) of the Internal
Revenue Code of 1986, or a similar State or local law.
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(Emphasis added). The inclusion of the phrase “applicable �ling require-
ments” in the de�nition has led to the creation of the one-day-late rule.115

Circuit courts applying the de�nition in section 523(a)(*) have held that “ap-
plicable �ling requirements” requires the debtor to timely �le tax forms in
order to satisfy the de�nition. Under the one-day-late rule, a tax form that is
�led even one day after the applicable �ling deadline will no longer be
considered a “return” for the purposes of section 523 and will render the tax
debt non-dischargeable.116

The one-day-late rule began with the Fifth Circuit's opinion in McCoy v.
Mississippi State Tax Commissioner. The debtor had �led her Mississippi
tax returns for tax years 1998 and 1999 late but had not had any tax assessed
against her by the state prior to �ling her tax forms.117 After �ling for bank-
ruptcy, the debtor sought a determination that the tax debt was
dischargeable.118 The bankruptcy court, applying the de�nition of “return” in
section 523(a)(*), found that because the forms were �led late, the forms
were not “returns” for the purposes of section 523(a).119

On appeal to the Fifth Circuit, the debtor argued that the court should ap-
ply the Beard test as adopted by the Sixth Circuit in Hindenlang.120 The Fifth
Circuit stated that the appropriate manner to determine whether the tax forms
were “returns” was application of the de�nition in section 523(a)(*). The
court focused speci�cally on the requirement that a return satisfy “applicable
nonbankruptcy law (including applicable �ling requirements)[.]”121 The
court held that the “applicable �ling requirements” included the requirement
for timely �ling tax forms.122 The court held that because the debtor had not
done so, the tax forms did not meet the de�nition of “returns” under section
523(a)(*).123

The debtor in McCoy further contended that this application of section
523(a)(*) would rendered the remainder of the de�nitional subsection
super�uous, because any substitute return prepared under section 6020(b) of
the tax code is necessarily late and was speci�cally excluded from the de�ni-
tion of “return.”124 The Fifth Circuit rejected this argument, ruling that the
second sentence is not rendered super�uous because it is intended to de-
scribe what types of IRS prepared returns actually satisfy the de�nition of
“return.”125 Therefore, returns prepared on behalf of the debtor by the IRS
pursuant to section 6020(b) of the tax code are not returns under section
523(a)(*), unlike returns prepared by the IRS with the assistance of the
debtor and signed by the debtor, which are returns under 523(a)(*).126 This
analysis creates an extremely narrow exception where the only late-�led tax
forms that could be considered “returns” and therefore dischargeable, are
those prepared pursuant to section 6020(a) of the tax code.127 Accordingly,
the Fifth Circuit held that the late-�led tax forms were not “returns” under
section 523(a)(*), and the tax debt was therefore non-dischargeable under
523(a)(1)(B)(i), as a tax debt for which a return was not �led or given.128

This analysis was also adopted by the Tenth Circuit in Mallo v. IRS. In
Mallo, the debtors had not �led tax forms for tax years 2000 and 2001.129

The IRS assessed taxes against the debtors in 2005 and 2006, after which
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debtors �led tax forms for those years.130 After �ling for bankruptcy in 2010,
the debtors sought a determination that their tax debt was dischargeable.131

The bankruptcy court followed the McCoy reasoning and determined that
the tax debt was non-dischargeable because the tax liabilities were based on
years with respect to which no tax return was �led or given.132 On appeal to
the district court, the IRS argued for the adoption of the Hindenlang subjec-
tive standard, and the debtors argued for the Colsen objective standard,
instead of the hanging paragraph as applied by the bankruptcy court in fol-
lowing the decision in McCoy.133 The district court declined to adopt the Mc-
Coy analysis, concluding that the hanging paragraph analysis adopted in Mc-
Coy rendered any tax debt based on late-�led tax form not prepared in
accordance with section 6020(a) of the tax code per se non-dischargeable,
and even that section 6020(a) was an “illusory safe harbor.”134 The district
court further stated that the rule as adopted by the Fifth Circuit in McCoy
rendered section 523(a)(1)(B)(ii) super�uous due to the inclusion of the
timeliness requirement in the analysis of the de�nition of “return.”135 The
district court elected instead to adopt the Beard test and apply the subjective
standard to the honest and reasonable factor.136 Accordingly, the district
court held that the tax forms were not “returns” for the purposes of section
523 due to the preparation of substitute returns by the IRS, and therefore the
tax debt was non-dischargeable.137

The Tenth Circuit in Mallo disagreed, holding that the analysis set forth in
McCoy was appropriate because of the plain language of the de�nition of a
“return” in section 523(a)(*).138 The court �rst analyzed the “applicable non-
bankruptcy law” requirement through the application of the Beard test.139 In
doing so, the court found the Colsen objective standard persuasive, but fur-
ther stated that even if the Colsen standard were adopted for “applicable
nonbankruptcy law,” the court must also consider the “applicable �ling
requirements.”140 The court held that because “applicable �ling require-
ments” include �ling deadlines, the plain language of section 523(a)(*)
excluded late-�led tax forms from the de�nition of a “return.”141 Therefore, a
tax form �led even one day late was not a “return” under section 523(a)(*),
and the tax debt was non-dischargeable.142

The First Circuit is the most recent court to hold that the hanging
paragraph speci�cally excludes any late-�led tax forms from the de�nition
of “return” except those prepared pursuant to section 6020(a) of the tax
code.143 In Fahey v. Massachusetts Department of Revenue, the First Circuit
focused on congressional intent, and held that it was plausible that Congress
intended to settle the dispute over whether late-�led tax forms were “returns”
through the addition of the hanging paragraph.144 The court stated:

[T]he hanging paragraph, adding to the statute the key language at issue, was
part of an enactment whose motivating factors were: the “recent escalation of
consumer bankruptcy �lings”; the “signi�cant losses asserted to be associated
with bankruptcy �lings”; to close loopholes that “allow and—sometimes—
even encourage opportunistic personal �lings and abuse”; and the “the fact that
some bankruptcy debtors are able to repay signi�cant portions of their debts.”145
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The court determined that it was therefore likely that Congress intended to
close the loophole that allowed debtors to receive a discharge when they had
�led tax forms after the applicable deadline.146 The First Circuit concluded
that the hanging paragraph functioned as clearly intended, because the plain
language of the statute speci�cally excludes from the de�nition of “return”
late-�led forms that are not created in accordance with section 6020(a)147

Judge Thompson, in his dissent in Fahey, urged that the majority incor-
rectly analyzed the hanging paragraph, leading to illogical results.148 He
argued that the applicable �ling requirements did not necessarily incorporate
the timelines component, as the state taxing authority still accepted late tax
forms and assessed taxes based on these forms.149 He further argued that the
majority erred in failing to reconcile the hanging paragraph with section
523(a)(1)(B)(ii).150 By applying the McCoy approach, he concluded, the ma-
jority limits section 523(a)(1)(B)(ii) to late-�led tax forms prepared in accor-
dance with 6020(a) of the tax code, when the plain language indicates that
section 523(a)(*) “includes a return prepared pursuant to section 6020(a).”151

He further argued that the majority erred in determining that the legislative
intent was solely to close loopholes available to the debtor.152 He argued,
instead, that credence should be given to the fundamental concept of bank-
ruptcy - to give the honest but unfortunate debtor a fresh start.153 Because of
the public policy behind bankruptcy and the fact that Congress did not
expressly create a per se rule barring the dischargeability of late-�led tax
forms, the dissent urged that the majority erred in reaching its conclusion
adopting the one-day-late rule.154

Some courts remain hesitant to adopt the reasoning in McCoy, concluding
that the harsh results from this approach do “too much violence to the
statute.”155 Like Judge Thompson's dissent, these courts focus on the illogi-
cal results that can occur when the hanging paragraph is interpreted to require
the timely �ling of tax forms.156 Particularly with regard to the second
sentence of section 523(a)(*), these courts conclude that construing “ap-
plicable �ling requirements” to include a timeliness component renders the
second sentence super�uous, as substitute returns are inherently �led after
the applicable deadlines.157 The courts have further stated that the “applicable
�ling requirements” provision applies to the form and content of the tax
form, and is consistent with tax court opinions determining what is and is
not a “return”, as opposed to the timeliness of �ling the tax form.158 The only
circuit courts to issue an opinion based on the hanging paragraph thus far are
the First, Fifth, and Tenth Circuits.

The approach adopted by the First, Fifth, and Tenth Circuits creates a
harsh result for the debtor who has �led tax forms even one day late. For the
debtors in these circuits, bankruptcy no longer o�ers a complete fresh start if
the debtor has ever missed the �ling deadline for his tax forms. For those
courts that strictly apply the de�nition of “return” in the hanging paragraph,
the application of the Beard test is no longer necessary. Rather the only
consideration is whether the tax forms were �led by the applicable �ling
deadline.
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IV. Conclusion

For those debtors with tax debt based on late-�led tax forms, the likeli-
hood of discharge has diminished substantially because of the creation of the
one-day-late rule. It is ultimately left to the courts to determine the proper
interpretation and application of the de�nition of “return” in the hanging
paragraph, and the intersection with the Beard test and applicable nonbank-
ruptcy law. With substantial policy implications on both sides, it is di�cult
to determine how this area of the law will continue to evolve.
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